STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
BT PROFESSI ONAL SERVI CES, | NC.
Petiti oner,
Case No. 96-6136

VS.

DEPARTMENT OF BANKI NG AND
FI NANCE, DI VI SI ON OF BANKI NG

Respondent .

N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on August 19, 1998, by video tel econference at Mam, Florida,
before Errol H Powell, a duly designated Adm nistrative Law
Judge of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Jonathan K. Thiele, Esquire
6780 Coral Way, Suite 200
Mam , Florida 33155

For Respondent: Robert Al an Fox
Assi stant General Counsel
Depart ment of Banking and Fi nance
The Fl etcher Buil di ng
101 East Gaines Street, Suite 526
Tal | ahassee, Florida 32399

STATEMENT OF THE | SSUES

The issue for determnation is whether Petitioner is
eligible for registration as a check casher.

PRELI M NARY STATEMENT

By letter dated Novenber 22, 1996, the Departnent of Banking



and Fi nance, Division of Banking (Respondent) notified BT

Prof essional Services, Inc. (Petitioner), anong other things, of
its intent to deny Petitioner's application to register as a
check casher pursuant to Chapter 560, Florida Statutes, and the
grounds for the denial. By letter dated Decenber 13, 1996,
Petitioner, through its counsel, requested a formal hearing
regardi ng Respondent's notice of intent to deny. On Decenber 30,
1996, this matter was referred to the Division of Adm nistrative
Heari ngs.

At the request of the parties, the hearing in this matter
was continued and this matter was held in abeyance. Having been
hel d in abeyance for several nonths, this matter was not resol ved
and was schedul ed for hearing sua sponte.

On August 13, 1998, a notion hearing was hel d regarding,
anong other things, a notion to anmend the denial letter by the
Respondent and a notion to close the hearing and make the
docunents related to the hearing confidential. Both notions were
granted. The denial letter was anmended to add Subsecti ons
560. 114(1)(f) and (2)(c), Florida Statutes, as additional grounds
for denial of the application in that Omar Tol edo was found
guilty of violating Title 31 U S.C. Sections 5313(a) and 5322(a),
Title 18 U.S.C. Section 2, and 31 CF.R Section 103.22 (Counts
VI11 through X of the Superseding Indictnment in the case styled

United States of Anerica v. Omar Lazaro Tol edo and Beatri z

Tol edo, Case No. 96-599-Cr-UUB(s), Southern District of Florida);




and that the statutory provisions pernmt Respondent to deny an
application for registration if a person has been found guilty of

a crime involving fraud or di shonest dealing.



At hearing, Petitioner presented the testinony of two
w t nesses and entered no exhibits into evidence. Respondent
presented the testinony of one witness and entered twenty-seven
(27) exhibits into evidence. Also, the parties filed a joint
stipulation in which nunerous facts were agreed to and di d not
requi re proof at hearing.

A transcript of the proceedi ng was ordered. Respondent was
permtted to late-file an exhibit. Even though Petitioner was
provi ded an opportunity to respond to the exhibit, Petitioner did
not respond. Only Respondent filed a post-hearing subm ssion,
and that subm ssion has been considered in the preparation of
this Recommended Order

FI NDI NGS OF FACT

1. The Departnent of Banking and Fi nance (Respondent) is
the state agency responsible for adm nistering Chapter 560,
Florida Statutes (1995). The said statute is referred to as the
Money Transmtters' Code and in material part governs the
regi stration of check cashers in the State of Florida.

2. BT Professional Services, Inc. (Petitioner), is a
registered Florida corporation. Petitioner's principal place of
busi ness is 4410 West 16th Avenue, Bay 8, Hialeah, Florida
33012.

3. By application dated April 8, 1996, Petitioner nmade
application to register as a noney transmtter, i.e., check

casher, pursuant to Chapter 560, Florida Statutes. The



application was signed by Ormar Tol edo, as Petitioner's president.
The application indicated, anong other things, that Beatriz

Tol edo was Petitioner's vice-president; that she was the person
fromwhom addi tional details, regarding the application, could be
obt ai ned; and that her contact address was 4410 West 16th Avenue,
Bay 8, Hialeah, Florida 33012, the sane as Petitioner's address.

4. Omar Tol edo and Beatriz Tol edo are husband and w fe.

5. Respondent received the application on April 12, 1996,
together wth a biographical report of Orar Tol edo, as one of
Petitioner’s directors. Upon review, Respondent determ ned that
the application was inconplete.

6. In addition to errors and om ssions, the biographi cal
report for Beatriz Toledo, as one of Petitioner's directors, was
not submtted with the application.

7. By letter dated May 7, 1996, and addressed to
Ms. Tol edo, Respondent requested additional information and the
correction of errors and om ssions. Anong other things, the
letter requested Ms. Tol edo' s bi ographical report.

8. Moreover, the letter dated May 7, 1996, notified
Petitioner, anmong other things, that it had sixty (60) days to
provi de the requested information; and that failure to conply
with the letter may be grounds for denial of the application.

9. On May 30, 1996, Respondent received Petitioner’s
response, through Ms. Toledo, to the letter dated May 7, 1996.

Petitioner conplied with alnost all of the letter’s requests.



However, instead of submtting a biographical report for
Ms. Tol edo, Petitioner submtted a biographical formfor

M. Tol edo.



10. The biographical formis an addendumto the
application. Respondent provides the formto an applicant.

11. By letter dated June 6, 1996, and addressed to
Ms. Tol edo, Respondent, anong ot her things, acknow edged recei pt
of the submtted information and again requested Ms. Toledo to
conplete and submt the biographical report on her. Further,
Respondent advised Petitioner that it had until July 8, 1996, to
provi de the requested information. Mreover, Respondent again
notified Petitioner that failure to conply with the request nmay
be grounds for denial of the application.

12. On June 24, 1996, Respondent received Petitioner’s
response to the letter dated June 6, 1996. Responding to the
letter dated June 6, 1996, Petitioner submtted a bi ographical
formon Ms. Toledo. However, the biographical formwas
inconplete in that questions 6A, C, and D of the biographi cal
formwere not answered.

13. By letter dated July 11, 1996, and addressed to
Ms. Tol edo, Respondent, anong ot her things, acknow edged recei pt
of Ms. Toledo' s biographical form 1/ but again notified her
that the biographical formwas inconplete in that questions 6A,
C, and D were not answered. The letter also notified Petitioner
that it had until July 22, 1996, to provide the requested
information and that failure to conply with the request may be
grounds for denial of the application.

14. Respondent did not receive a reply to the letter dated



July 11, 1996. The letter was not returned by the U S. Postal
Service. An inference is drawn that Petitioner received the
letter. Petitioner did not provide Respondent with a conpl eted
bi ographical formor report on Ms. Tol edo.

15. Respondent performed a background investigati on upon
Omar Tol edo and Beatriz Toledo. The investigation reveal ed that
both M. and Ms. Tol edo were under indictnent for nunerous
crimnal offenses involving noney | aunderi ng.

16. By letter dated Novenber 22, 1996, Respondent notified
Petitioner of its intent to deny Petitioner's application to
regi ster as a check casher. Respondent cited several grounds for
t he deni al

17. As a ground for the denial, Respondent cited that both
M. and Ms. Tol edo were subjects of pending crim nal
prosecution. M. and Ms. Toledo were charged in a superceding
i ndi ctment and were bei ng prosecuted regardi ng noney | aunderi ng

in the case styled United States of America v. Orar Lazaro Tol edo

and Beatriz Tol edo, Case No. 96-599-Cr-UUB(s), U S. Southern

District of Florida.

18. At the time of the formal hearing in the case sub
judice, crimnal charges renai ned pendi ng agai nst Ms. Tol edo. 2/
19. Prior to the formal hearing in the case sub judice,

Respondent was granted | eave to anend the denial letter to
i nclude, as a ground for denial, M. Tol edo being convicted of

sonme of the crimnal charges in the federal noney | aundering



case. M. Toledo had been found guilty of three of the counts of
crimnal conduct. The three counts (Counts VIII, IX, and X)

i nvol ved the knowng and willful failure to file a report



required by federal |aw regarding currency transactions. He did
not appeal his convictions. 3/

20. As an additional ground for the denial, Respondent
cited that Petitioner failed to correct the om ssion of a
conpl eted bi ographical report for Ms. Toledo. An inconplete
bi ographical formfor Ms. Toledo was submtted to Respondent in
that Ms. Toledo failed to respond to questions 6A, C, and D
Ms. Toledo failed to respond to the said questions even after
bei ng requested to do so nore than once by Respondent.

21. Also, as a ground for the denial, Respondent cited that
Petitioner knowngly failed to conply with the adverti sing
prohi bition for a non-registered check casher, pursuant to
Chapter 560, Florida Statutes. On or about April 4, 1996,
Petitioner, through Ms. Toledo, was notified by one of
Respondent's representatives, an inspector, that registration
w th Respondent was required for Petitioner to advertise check
cashing services. Even after the notification, Petitioner
continued to advertise check cashing services by way of a sign
pronotional display, on the outside of Petitioner's facility
i ndi cati ng check cashing services. The advertising of check
cashing services on the outside of Petitioner’s facility
conti nued beyond the date of the denial letter through February
1997.

22. Moreover, after receiving the denial letter dated of

Novenber 22, 1996, Petitioner advertised check cashi ng services

10



from March 1997, through July 7, 1997, by way of a sign,

11



pronotional display, on the inside of Petitioner's facility
i ndi cating check cashing services.

23. Further, as a ground for the denial, Respondent cited
that Petitioner had nade a material m srepresentation regarding
M. Toledo's prior arrests. Petitioner submtted a bi ographi cal
report on M. Tol edo, which, anong other things, requested
information regarding M. Toledo' s arrests, charges and/or
convictions of a crimnal offense, to which M. Tol edo responded.
Al so, Petitioner submtted a biographical formon M. Tol edo,
whi ch, anong ot her things, requested information regarding his
prior arrests in question 6A, to which M. Tol edo did not
respond. But, M. Toledo, as Petitioner’s president, did respond
to a question on the application, question 6 of Section 1, as to
his "crimnal convictions, pleas of nolo contendere, and cases of
adj udi cation withheld." 4/ Furthernore, pursuant to a request
from Respondent, M. Tol edo provided to Respondent rel ated
docunents pertaining to the crimnal court cases by way of a
docket printout fromthe Crimnal Justice Information System 5/
However, at no tinme did M. Tol edo disclose that on May 18, 1995,
he was arrested and charged with crimnal assault. 6/

24. At no tinme did Petitioner seek to anend its application
dated April 8, 1996.

25. On June 1, 1996, M. Tol edo resigned as Petitioner's
presi dent and assigned all of his stock to Ms. Tol edo who becane

t he president and who had all of the stock. At no tine after the

12



resignation and assignnent did Petitioner seek to anend its
application of April 8, 1996.

26. On or about July 14, 1997, Petitioner nade Respondent
aware of M. Toledo' s resignation and assignnment through
Petitioner’s response to interrogatories.

CONCLUSI ONS OF LAW

27. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceeding and the
parties thereto pursuant to Section 120.569 and Subsection
120.57(1), Florida Statutes.

28. Petitioner, as the applicant, has the ultinmte burden
of proof to establish by a preponderance of the evidence that it
is entitled to the registration as a check casher. Florida

Department of Transportation v. J.WC. Conpany, Inc., 396 So. 2d

778, 788 (Fla. 1st DCA 1981); Subsection 120.57(1)(j), Florida
St at ut es.
29. Chapter 560, Florida Statutes, provides the statutory
provisions for the "Money Transmitters' Code."
30. Section 560.303, Florida Statutes, provides in
pertinent part:
(1) No person shall engage in, or any manner
adverti se engagenent in, the business of
cashi ng paynent instrunents or the exchangi ng
of foreign currency without first registering
under the provisions of this part.

31. Section 560.306, Florida Statutes, provides in

pertinent part:

13



(2) The departnent [Florida Departnment of
Banki ng and Fi nance] may deny an initial
application for registration if the applicant
or noney transmtter-affiliated party of the
applicant is the subject of a pending
crimnal prosecution or governnenta
enforcement action, in any jurisdiction,

14



until the conclusion of such crim nal
prosecution or enforcenent action.

32. Section 560.103, Florida Statutes, provides in
pertinent part:
(3) "Check casher" neans a person who, for
conpensation, sells currency in exchange for
paynment instruments received, except

travel ers checks and foreign-drawn paynent
i nstrunents.

(10) "Money transmtter"™ nmeans any person
| ocated in or doing business in this state
who acts as a paynent instrunment seller
foreign currency exchanger, check casher, or
funds transmtter.
(11) "Mney transmtter-affiliated party"
means any director, officer, responsible
person, enployee . . . or a person who .
is found to control a noney transmtter
pursuant to s. 560. 127
33. There is no disagreenent that Petitioner is applying
for initial registration as a noney transmtter, a check casher,
as defined by Subsections 560.103(3) and (10), Florida Statutes.
34. Ms. Toledo is a noney transmtter-affiliated party, as
defi ned by Subsection 560.103(11), Florida Statutes. She is the
subj ect of a pending crimnal prosecution by the federal
government in a noney |laundering case. At this tinme, the denial
of Petitioner’s application for registration as a check casher is
war r ant ed.
35. In the crimnal prosecution of M. Tol edo by the
federal government in the noney |aundering case, M. Tol edo was

convicted of several counts of knowingly and willfully failing to

15



conply with reporting requirenents for currency transactions.
The evasion of the federal reporting requirenments for currency
transactions is a crinme involving fraud or di shonest dealing.
The convictions of M. Toledo warrant the denial of Petitioner’s
application for registration as a check casher.
36. Section 560.114, Florida Statutes, provides in

pertinent part:

(1) The follow ng actions by a noney

transmtter or noney transmtter-affiliated

party are violations of the code [Mney

Transmtters' Code] and constitute grounds

for the . . . denial of a registration

application . :

(a) Knowing failure to conply with any

provi sion of the code, any rule or order
adopt ed pursuant thereto .

* * *

(2) In addition to the acts specified in
subsection (1), the followng acts are
grounds for denial of registration

(a) A material msstatenent of fact in an

initial or renewal application for
regi stration

(d) Having been convicted of or found guilty
of, or having pled guilty or nolo contendere
to, a crinme involving fraud or dishonest
deal i ng.
37. Petitioner failed to disclose on the application,
M. Tol edo' s biographical report, and his biographical formthat
M. Tol edo had been arrested for crimnal assault. Petitioner

made a material m sstatement of fact on its application, which

16



warrants the denial of Petitioner’s application for registration
as a check casher.

38. Petitioner knowi ngly advertised check cashing services
W t hout being registered by placing signs for check cashing
services within and outside of its facility. Registration with
Respondent for check cashing services is required before
advertising can take place. Subsection 560.303(1), Florida
Statutes. The undersigned is persuaded by Respondent that
"knowi ng" or "know ngly" requires that the person commtting the
act need only have know edge of the facts; know edge of the | aw
itself is not required nor is it an elenent of the offense. See

United States v. International Mnerals and Chem cal Corporation,

402 U.S. 558, 91 S.Ct. 1697, 29 L.Ed.2d 178 (1971); Boyce Mbtor

Lines v. United States, 342 U S. 337, 72 S.Ct. 329, 96 L.Ed. 367

(1952); United States v. Illinois Central Railroad Conpany, 303

US 239, 58 SSCt. 533, 82 L.Ed. 773 (1938). Moreover, even
after Petitioner was notified by Respondent that registration was
required, Petitioner continued to advertise check cashing
services. Petitioner knowingly failed to conply with the
advertising prohibition, which warrants the denial of
Petitioner’s application for registration as a check casher.

39. Petitioner failed to provide Respondent with a conplete
bi ographical formor report for Ms. Toledo. Respondent notified
Petitioner nore than once of the omssions fromMs. Toledo' s

bi ographical form but Petitioner failed to provide the omtted

17



information. Section 120.60, Florida Statutes (1996), provides
in pertinent part:

(1) Upon receipt of an application for a

i cense, an agency shall exam ne the
application and, within 30 days after such
receipt, notify the applicant of any apparent
errors or om ssions and request any
additional information the agency is
permtted by law to require. An agency shal
not deny a license for failure to correct an
error or omssion or to supply additional
informati on unl ess the agency tinely notified
the applicant within this 30-day period. An
application shall be considered conpl ete upon
recei pt of all requested information and
correction of any error or om ssion for which
the applicant was tinely notified or when the
time for such notification has expired.

Rul e 3C-560. 122, Florida Adm nistrative Code, effective
August 18, 1996, through Septenber 23, 1997, provides in
pertinent part:

(2) Request for Additional Information. Any
request for additional information will be
made by the Departnent within thirty (30)
days after receipt of the application by the
Departnent. The additional infornmation nust
be received by the Departnment within forty-
five (45) days fromthe date of the request.
Failure to respond to the request within
forty-five (45) days fromthe date of request
shal | be construed by the Departnent as
grounds for denial for failure to conplete
the application, and the application shall be
deni ed pursuant to s. 120.60(2) [sic], F.S

Petitioner’s failure to provide Respondent with a conplete
bi ographical formwarrants a denial of Petitioner’s application
for registration as a check casher.

40. At no tine did Petitioner anend or seek to amend its

application for registration as a check casher. M. Toledo s

18



resignation as Petitioner’s president did not anmend Petitioner’s
application. Rule 3C-560.122(3), Florida Adm nistrative Code,
ef fective August 18, 1996, through Septenber 23, 1997, provides
in pertinent part:

(a) An applicant may anmend the application

as to those factors generally within the

control or selection of the applicant once,

as a matter of course, at any tine within

thirty (30) days fromthe Departnent’s
receipt for filing. Oherw se, the

19



application may be anended only with prior
witten permssion fromthe Departnent.

Rul e 3C-560. 102, Florida Adm nistrative Code, effective Septenber
24, 1997, provides in pertinent part:
(7)(a) Amendnment of Application. A request

to amend an application nmust be in witing

(b) Provided the departnent has not already

docketed a Notice of Intent to Deny the

Appl i cation, an applicant may anmend the

application after receiving witten

perm ssion fromthe departnent
Petitioner did not anend its application within 30 days after
Respondent’s recei pt of the application. Furthernore, subsequent
to the 30-days, at no tine did Petitioner make a witten request
to Respondent to anmend its application.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnent of Banking and Fi nance enter
a final order denying BT Professional Services, Inc.’s
application for registration as a check casher.

DONE AND ENTERED t hi s day of Decenber, 1998, in

Tal | ahassee, Leon County, Florida.

ERROL H POWELL

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
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Fax Filing (850) 921-6847
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Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this day of Decenber, 1998.

ENDNOTES

Y Respondent indicated in its letter dated July 11, 1996, that
it received the biographical formthat was requested by
Respondent in its letter of June 6, 1996. An inference is drawn
that instead of a biographical report, as indicated in the letter
dated June 6, 1996, Respondent requested a biographical formto
be conpleted by Ms. Tol edo.

2 Ms. Toledo was found not guilty of several of the crininal
counts, but sone counts renai ned pendi ng.

¥ M. Toledo did appeal the federal judge's denial of his
nmotion to bar retrial on double jeopardy grounds and denial of
his objections to retrial. M. Toledo was successful on the
appeal s.

#  Section 1 of the application provides in pertinent part:

Section 1 - Applicant's Hi story of
Oper at i ons.

* * *
6. |If applicant is a corporation,
partnership or association, indicate any
material litigation, crimnal convictions,

pl eas of nol o contendere, and cases of
adj udi cati on withheld for each individual
having a controlling ownership interest in
appl i cant and each responsi bl e person who
will be in charge of applicant's registered
activities in this state.
 There is no evidence as to whether a printout was requested
regarding information on all of M. Toledo's arrests or only on
specific arrests. Such evidence would affect the om ssion of the
di scl osure of the arrest as a ground for denial of Petitioner's
appl i cation.

®  The assault was a mi sdemeanor, and the case was di sm ssed.
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COPI ES FURNI SHED

Jonat han K. Thiele, Esquire
6780 Coral Way, Suite 200
Mam, Florida 33155

Robert Al an Fox

Assi st ant General Counsel

Depart ment of Banking and Fi nance
The Fl etcher Building, Suite 526
101 East Gai nes Street

Tal | ahassee, Florida 32399

Honor abl e Robert F. M1 1igan
Comptroller, State of Florida
The Capital, Plaza Level

Tal | ahassee, Florida 32399-0350

Harry Hooper, GCeneral Counsel
Depart ment of Banking and Fi nance
Fl etcher Building, Suite 526

101 East Gaines Street

Tal | ahassee, Florida 32399-0350

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order should be filed with the agency that w |
issue the final order in this case.
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